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Representations & Warranties Preparation for Sellers
Every acquisition agreement includes a Representations and Warranties section.  It is intended to establish a baseline of liability in the event things don’t later turn out as expected as compared to what the seller communicated.  Through this section and the related Disclosure Schedules that are called for, the buyer is essentially asking the seller to disclose all sorts of things based on their knowledge.  The purpose of this document is to prepare sellers for the disclosures that might be requested by the seller as they relate to representations and warranties.
The following table describes various interests of the buyer and the related disclosures that are commonly required.  The disclosures listed in bold text should be expected in every acquisition agreement while the others become more common in acquisitions by larger companies or more “paranoid” acquirers.

	Buyer’s Interest
	Commonly Requested Disclosures

	Your company is duly organized and in good standing with relevant governmental agencies
	· The Company is not in violation of any of the provisions of their Articles of Incorporation or By-Laws

· All legal subsidiaries have been disclosed

· The Company is in compliance with all applicable government laws related to company organization
· List of all active shareholders 

· Confirmation of various data related to the Company’s capitalization table

· List of all active board directors and related committee participation

· The company has the appropriate power and authority to take the actions necessary to deliver on the obligations specified in the acquisition agreement

· The Company is in compliance with the Foreign Corrupt Practices Act and all US export control laws
· The company is in compliance with various environmental laws

· List of each jurisdiction where the Company is qualified or licensed to do business

· Board meeting minutes contain accurate summaries of all actions taken

	Your company maintains an accurate and legally compliance set of financial information
	· Full set of financial statements
· The Company’s financial results are complaint with GAAP standards

· All material liabilities are reflected on the balance sheet, a list of which is provided
· The accounts payable list is accurate and complete

· The accounts receivable balance reflected on the balance sheet is accurate, complete and deemed to be collectable

· No “off balance sheet” arrangements exist

· A list of all bank accounts and related cash balances or debt balances

	Your company is not party to a lawsuit that could have a material effect on the acquisition value
	Related attestation required

	Your company has made all required tax filings and has done so using accurate information.  No active audits exist.
	· Related attestation required

· List of all jurisdiction where tax filings are required

	Your employees were hired in such a way as to provide standard protections to your company
	· Attestation of intellectual property protection with every hired employee and contractor/consultant

· List of all current and former employees
· List of all current and former contractors/consultants

· No visa violations

· No active employee-related lawsuits 

	Your hiring practices are compliant with EEO and related laws
	Related attestation required

	Your employee benefits plan is compliant with various government regulations
	· Related attestation required

· Provide recent government filings (ie – Form 5500)

	Your stock option plan and related practices for granting and exercising stock options is compliant with various government regulations
	· Related attestation required

· List of all stock option holders

· Copy of company stock option plan

· Copy of company valuations performed by certified professionals (ie – 409A)

	Your company exclusively owns or properly licenses all intellectual property being acquired, exclusive of any encumbrances
	· Related attestation required

· Attestation that all listed patents, trademarks and copyrights are in compliance with all legal requirements

· Attestation that all listed open source software complies with its related license terms

· List of all open source software incorporated into the Company’s product(s), including the licensing method used for each, how the software is incorporated and whether it has been modified

· List of all patents, trademarks, copyrights that have been filed on behalf of the company
· No active threats to the Company’s IP exist

· List of all licensed software under contract

	Your intellectual property (hardware/software) does not have built-in “back door” or “drop dead” vulnerabilities
	Related attestation required

	Your company is not party to an agreement whose enforcement would have a material negative impact to the acquirer following acquisition
	· List of all contracts that include non-compete or similar restrictive provisions 

· List of all contracts that have Most Favored Nations provisions

· List of all contracts with source code escrow provisions

· List of all contracts with special conditions in the event of a Change of Control

	Your company is not in violation or breach of an active contract
	Related attestation required

	Your company has an appropriate amount and type of business insurance
	Related attestation required
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